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THE METAPHYSICS OF DUGUIT'S PRAGMATIC 
CONCEPTION OF LAW 

{£ f | AHE strongest is never strong enough to remain for- 
1 ever master unless he transforms force into Jaw 
and obedience into duty" said Rousseau, 1 a truth 
which every subsequent system of jurisprudence has implicitly 
accepted, and explicitly attempted to account for. As a broad 
base for the rest of their building, the most successful of these 
systems generally accepted Rousseau's doctrine, too, of a gen- 
eral will toward the protection of natural rights always in a 
form more or less absolutistic, according to the purposes which 
the systems were to serve. German jurisprudence, for ex- 
ample, on the whole arrived at an apologia for an absolution as 
rigid as Rousseau's own, though its derivation of the force of 
law was based on a theory of individual rights none the less 
rigid for having been obtained at second-hand through Kant. 
The classical French jurisprudence started with the assumptions 
of the Declaration of the Rights of Man only to find itself led 
by an irresistible logic to the unquestionable and legally final 
sovereignty defined by the Constitution of 179 1. In England 
the Benthamite theory took authoritative form in Austin with 
something of the same logical rigor, though British practice 
and British theory have ever been two different things alto- 
gether. 

Until the latter part of the nineteenth century, however, the 
sovereignty of the state, based on the representative relation in 
which it stood to the general will, was considered to be a dogma 
necessary to any juristic system. No other explanation of 
either the origin of rights or the bases of political obligation 
found any wide-spread acceptance. With the rise of the his- 
torical school of jurisprudence, however, the idea of what may 
be roughly called the Social Compact theory was subjected for 
the first time to a searching critique which was able, through a 

1 Du Contrat social, chap, ii, bk. I. 
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new approach to the problem, to force reconsideration of the 
ideas both of natural individual rights and of absolute sover- 
eignty. At least the beginnings of sociological jurisprudence 
were laid when the emphasis was shifted from the a priori 
derivation of laws to their historical origins. The attack there 
begun on the metaphysical school of jurists has taken several 
very interesting directions in modern theory and has grown in 
strength as much as in complexity. It is worth while noting, 
however, that most legal systems in present application retain 
the theory of sovereignty as the basis of the coercive power to 
command and that the greatest jurists of the last decades have 
numbered among them those who like Jellinek, Ihering and 
Stammler sought to give a sound philosophical (what M. 
Duguit derides as metaphysical) base to the superstructures 
they have reared. Whether realistic or idealistic in temper, 
these systems agreed upon the necessity of accounting for 
legal phenomena by a method which contained a priori as well 
as descriptive elements. 

But just as in eighteenth-century France and in the doctrines 
of Rousseau the intellectualist explanation of the nature of law 
found its classical statement, so in modern France once more 
and in the theories of M. Leon Duguit these doctrines meet 
their most elaborate rebuttal. They are attacked, so to speak, 
from top to bottom. The classical French jurisprudence rested 
its entire weight on two pillars and an arch ; on the one side 
natural rights and on the other absolute sovereignty joined to- 
gether to support the entire political structure by the arch of a 
social compact. M. Duguit says that the pillars form an unreal 
and inadequate support, and he boldly sets about pushing them 
over without evidencing the least fear of bringing the state in 
ruins on his own head. Not content with his work of de- 
struction, he goes so far as to attack the foundation of every 
such system by declaring that a jurisprudence which rests on 
any metaphysical assumptions whatever is built on sand and 
cannot in the nature of things remain long standing. The 
particular metaphysical foundation which he spends most of his 
energy in wrecking is the doctrine of some sort of general will 
which expresses itself through the acts of a state-person. 
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His own doctrine he characterizes as "positive et realiste." 
In place of any and every metaphysical conception of rights 
deriving from relationship of wills, he proposes the fact of ob- 
ligation (devoir) necessitated by another fact, social solidarity 
{la solidarite sociale). These notions are not abstractions of 
an intellectualistic order but, according to M. Duguit, scientific 
descriptions of social phenomena which act under laws in some 
respects analogous to those of the biological organism. Not, 
indeed, that these laws are biological, for they exist only 
through individuals " conscious of their acts and of the motives 
which determine them." * Still, as biological laws are founded 
on " the fact that constitutes the organism," so are social 
norms based on " the fact that is society." * Scientific jurispru- 
dence must ground itself on these facts as ultimate and not 
seek for them a metaphysical apologia about which endless 
dispute is possible. Social interdependence, with its roots in 
an organic division of social functions such as M. Durkheim 
has described in " La Division du travail social ", exists as a 
state of fact independent of our will. That is, at least, in so far 
as we can treat it scientifically ; the ultimate nature of the will 
about which the philosophers wrangle so tediously and so 
vainly is completely outside the possibility of scientific enquiry ; 
the most that we are justified in asserting about our acts is thai 
we are conscious of the ends toward which they are directed. 

From the outset M. Duguit's effort is to stay within the 
bounds of scientific method which he has set for himself. This 
method, as he interprets it, will not permit him to set up 
ghostly essences behind actual phenomena. The state-person 
has no more real existence than any other such abstract con- 
cept ; all alike are qualified by what he calls " the inanimity of 
the doctrines, whatever they be, which wish to give a philo- 
sophical justification of political might. The truth is that 
political might is a fact which has in itself no character of 
legitimacy or illegitimacy. It is the product of a social evo- 
lution." 3 

1 TraitS de droit constitutional (2%me id.), vol. I, p. 34. 

2 Idem., p. 19. 

'Manuel de droit constitutionnel (3%me id.), p. 23. 
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On such a reading of the facts of human society it is appar- 
ent that the question of an ideal morality not only does not 
arise; it is ruled out of court in advance. Consequently, when 
M. Duguit attacks all subjective rights and proposes to substi- 
tute for them the notion of devoir as the ground for the 
regie de droit, of droit objectif, he is not to be misconceived as 
meaning by devoir moral obligation in any sense. He himself 
is very anxious to avoid this fundamental misconception be- 
cause it would obviously introduce the very metaphysical diffi- 
culties which he believes he escapes through a positivist treat- 
ment of social norms. " Likewise," he says, " I part company 
\ficarte] with the notion of duty [devoir] conceived as creat- 
ing a character proper to certain wills, a sort of negative power 
which would make of these wills subordinate wills. . . . The 
notion of duty so conceived is a notion of a metaphysical order 
just as much as the notion of right [droit]." z The true nature 
of the obligation which causes the rulers as well as the ruled to 
submit to the rule of law is to be found in that same solidarity 
sociale arising out of the organic interdependence of the social 
structure, which equates itself in his view with the necessity of 
natural laws assumed by all scientific generalizations as fixed 
and determinate. Men obey juridical norms because they 
have to. 

" For us, to speak of a norm as obligatory as a juridical norm 
means simply that at a given moment, in a group under con- 
sideration, if this norm is violated the bulk of the people \_la 
masse des esprits] understands that it is just, according to the 
feeling [sentiment] of justice that it forms for itself at this 
moment, that it is necessary for the maintenance of social inter- 
dependence, that what there is of conscious force included in 
the group intervenes to repress this violation. To give another 
meaning and another value \portee] to the obligatory force of 
a rule of law, is to leave reality in order to enter into meta- 
physical hypothesis." * 

I have gone to some length to show the anti-intellectualist 

1 TraitS de droit constitutionnet (2eme ed.), vol. I, p. 18. 
* Op. cit., p. 65. 
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bases of M. Duguit's doctrines not only because of their ob- 
viously pragmatic temper, but and because they are fundamen- 
tal to the rest of his system and because any shorter exposition 
of them would, I feel, be an unfair point of departure for such 
later criticisms as I might venture. If it be possible to formu- 
late laws for society as it is for biology, as M. Duguit maintains, 
while remaining strictly within the limits of descriptive general- 
ization from observed facts, he may fairly claim to rule out 
metaphysical considerations and ethical notions. On the other 
hand if any analysis of human action which leaves these latter 
out of the reckoning can be shown for that very reason to fail 
to a«count for the facts, we may fairly reject its claim to scien- 
tific adequacy. 

I propose in this connection to consider several of the social 
"facts" which M. Duguit offers as requiring and indeed per- 
mitting no further explanation than is given by " social 
morality " and by the methodology of the French Social Real- 
ists so-called ; then to notice very briefly the account he gives 
of certain problems of constitutional law treated in the light of 
droit objectif. Among the facts he accepts as such, let us 
examine the notion of the basic solidarity sociale, its relation 
to the other fact of rulers who hold power de facto but are 
" bound " to act in the interests of social solidarity, and finally 
in the factual category, the " fear " which motivates obedience. 
Among the general problems offered by the droit objectif theory, 
let us look into the denial of "rights", specifically the state's 
right to command, and proceeding from the treatment of 
sovereignty involved in this, to the nature of the responsibility 
of the state under law. 

When M. Duguit presents us with the fact of social solidarity 
as a sufficient juridical stem to support all the branches of gov- 
ernment and keep them growing and bearing lawful fruit, it is 
only fair to ask what he means by the nature of such a fact. 
It is evident that if society were completely organic in its func- 
tioning, social solidarity would operate ruthlessly toward the 
suppression of any disruptive influences operating within it. 
The social reactions in which lie M. Duguit's ultimate punitive 
sanctions would operate with the sureness of the responses of 
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any nervous organism to unpleasant stimuli, and would suppress 
the disturbances or perish through failure. But an examina- 
tion of the historical development of our own society or of a 
slice out of any particular period of the past will serve to con- 
vince us, I believe, that quite as good a case might be made 
out for the laws of social disruption as for those of social soli- 
darity. The fact of forces working toward the breakdown of 
the rigidity of the status quo is on a par with the fact of forces 
working for its maintenance, and might be shown to be just as 
necessary to what we call its normal development or progress. 
In the society of a world order, nationalism is at the moment 
so powerful a factor militating against solidarite as to make 
some observers despair of the possibilities of economic recon- 
struction. Are the class struggles within the nation less dis- 
ruptive in their results? 

Now it is true that droit objectif need not equate the preser- 
vation of the status quo with social solidarity any more than it 
need speak of progress. 1 It remains none the less true that 
though social interdependence may make men realize the need 
for social solidarity it does not create that desideratum as a 
state of fact. The fact surely is that social solidarity is pre- 
cisely one of those ideal ends which at the same time exist as 
great needs of which men are conscious and as consummations 
all the more devoutly to be wished because they can never be 
even approximately realized. In the light of what we know of 
the nature of such ends, our " fact " turns out to be one of the 
most metaphysical order imaginable, leading us straight on to 
all the moral issues it was claimed we should avoid by its ad- 
mission. 

M. Duguit's own treatment of this convenient " Open, Se- 
same " is a tacit recognition of the ideal character of his so- 
called fact. If the obligation to act always in the interests of 
social solidarity were actually binding on the rulers who hold 
the force simply from the organic nature of society, there 

1 Speaking of progress and decline : " A scientific social theory can find no- 
meaning in such terms. It can only point to significant difference." — Law in 
the Modern State, Author's Introduction, p. xxxvi. Even the significance of 
the difference may be questioned. 
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■would not be the necessity M. Duguit so strongly feels to exert 
his efforts toward bringing about government in France, or 
elsewhere, " sous la regie de droit." That, too, would exist as 
a fact. Evidently the rule of law is actual only in so far as it is 
an ideal realized through human exertion by M. Duguit's 
efforts and those of all the rest toward attaining it and main- 
taining it. 

When we are told too, and on almost the same page, that 
" political power has no character of legitimacy or illegitimacy. 
It is the product of asocial evolution"; 1 and yet that " like 
individuals the rulers have juridical obligations founded on the 
social interdependence ",' we may think that social solidarity 
has assumed a significance more mythical than metaphysical. 
The rulers are simply those who possess for a variety of causes 
the power to impose their wills, and this, as M. Duguit reiterates 
time and again, is " a unique fact that one finds always ... in 
all the social groups which are qualified as states — individuals 
stronger than others who will and who can impose their will on 
the rest." * Still these rulers who " possess, by definition, the 
greatest force existing in a given society ... are then obliged, 
by the rule of law to employ this greatest force at their dis- 
posal for the realization of social solidarity." * 

Unquestionably the rulers of a modern state do find them- 
selves obliged to use the power they possess de facto in a de 
jure manner. But it is because political power is constituted, 
contrary to M. Duguit's assumption, in a manner which gives 
it a legitimacy in the eyes of the governed as political power. 
From a juristic standpoint it is surely a jejune explanation of 
the character of government under law to offer in complete 
explanation of its origin and character the so-called fact of 
social solidarity, and then to offer as the possibility of that 
social solidarity the assumption of government under law as 
still another fact. The process savors of the conjurer's bag of 
tricks. By a brilliant tour de force one may indeed produce 
almost anything at all from this simple combination : for into 

1 Manuel, p. 23. 

2 Ibid., pp. 32-33. 
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la regie de droit and la solidarite sociale have been put all that 
may be subsequently required of them, including an a fortiori 
obligation upon the holders of the greatest force never to mis- 
use it. 1 The possibilities of this petit jeu are at least equal to 
those of Rousseau's manipulation of la volonte generale, which, 
indeed, it suspiciously resembles. 

Let us, if we are to accept M. Duguit's "facts", admit of 
them at least that they are facts of a highly metaphysical order. 
M. Duguit thinks that his rulers are bound by functional neces- 
sity, but rulers have had a most curious way of interpreting 
their functions and that necessity. They have at times ap- 
peared to believe they have served as a directive intelligence 
and will for the social organism and have manifested a remark- 
able conviction in freedom of this will to choose the worse 
alternative. Governments that hold force de facto have either 
been forced as Rousseau said " to transform force into law or 
obedience into duty " or they have made the most of the brief 
interval in which they were left in possession of force to make 
hay before the storm broke. The latter alternative has been 
chosen just as much as the former. Admittedly if the rule of 
law become a fact, the rulers must act in a general way in the 
interest of the social groups they govern. But the rule of law, 
as I have pointed out, is at best only a very imperfectly real- 
ized ideal aim, a moral end, and not a fact. 

If it were merely of a factual order and as such were our 
only criterion, we could offer no criticism of any specific legis- 
lative or judicial action, for each one would be on a basis of 
absolute equality as fact. Our attitude would be that of the 
chorus in a Greek tragedy, a chorus, however, which was 
stripped of even its privilege of moralizing. We might de- 
scribe ; we might wonder ; but until we could offer more useful 
explanations of the social norms at the back of laws than simply 
the declaration that they are, they have been, and they will 
be, we should never be privileged to adopt any attitude of 
critical regulation. The very basis of common law, continuity 
of principle combined with flexibility of concrete application, 

1 Manuel, pp. 32-33. 
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would vanish in an empty attempt to give judicial interpretation 
to every social norm whose character was that its violation 
would produce a " reaction sociale ". 

We must, I believe, seek the reasons that underlie the reac- 
tions of a given society even at the risk of being dubbed meta- 
physicians, though I should hold that our search is only in the 
interests of a scientific adequacy not content to be put off with 
words. Into the nature of these reactions themselves M. 
Duguit does not offer to inquire, but he does vouchsafe an ex- 
planation why men obey the norms which they sanction. It 
is possible that we may derive more than a hint of what the 
implicit nature of the sanctions is from the character which 
he gives to the reasons for obeying them. The explanation 
takes this form : first of an attack on the traditional conception 
that implies the existence of a political power imposing its 
commands because it represents a will superior to the wills of 
individuals. This will is non-existent because, ex hypothesi, it 
is a metaphysical abstraction. Even were it a real will it would 
not have the right to impose itself upon other wills, for all 
wills says M. Duguit are equal, an assumption for which he no 
doubt would invoke the all-compelling power of facthood. 
There is, then, no such really existent political power. On the 
contrary, " that which is a fact is on the one hand the belief 
that this political power exists, and on the other hand the 
material possibility in a given group for certain individuals called 
government to impose their will by the employment of force." 
The only new thing in this statement is the admission that there 
is at least a myth which remains tolerably obstinate as a part 
of the general faith, a myth that such a political power as M. 
Duguit has discredited does nevertheless exist. But his point 
is that it is on a par with other exploded myths, which men 
still cling to. The fact is always " la plus grande force " 
" which imposes itself by material acts of constraint or by the 
fear which it inspires." 

Here we have baldly stated the nature at least of obedience. 
M. Duguit talks at length elsewhere of " le sentiment de socia- 
bilite " and of " le sentiment de justice " as sanctions or as ele- 
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ments from which social reactions are derived. 1 There is no 
mistaking them now, to be sure, for those vulgar and ancient 
metaphysical claims of rights, for the true nature of their ap- 
plication is force, naked and no whit apologetic, and the reason 
men obey them is simple fear. " This fear is always a fact of 
the greatest force and I shouldn't say that I slight it, since it 
is, on the contrary, the point of departure of all my [succeed- 
ing] developments." 2 

One would say that such a commitment must be conclusive. 
Here is the " fear theory " in as unabashed statement as ever it 
was given by Thrasymachus or hard-reasoning old Hobbes ; 
acts of government are acts of force, and men obey because 
they must. Political power is amoral, even unmoral. This is 
parlous close to metaphysical and moral anarchy, and from the 
pen, too, of the champion of the rule of law. Some of Duguit's 
French colleagues who can see no possible reconciliation of the 
two doctrines have not hesitated to call him " Vanarchiste de 
chaire," but he is not one to be frightened by words. If his 
use of facts smacks of the conjurer, his volte-face here is not 
less worthy of the acrobat. " Soit" he rejoins to their pleas- 
antry ; anarchist, if an act of government is to take its legiti- 
macy from its origin ; but jurist if it is to be tested by its end, 
i. e., by its conformity with " droit social". In whatever hands 
power resides, its use is legitimized only in so far as it secures 
solidarity sociale or, as he is now prepared to state it, in so far 
as it assures the public services. A legal act is one that per- 
forms a social function, a juridical act is one that secures this 
performance. 

Surely this is very dubious sociology ; it is even more cer- 
tainly not helpful jurisprudence. It is hopeful, of course, that 
M. Duguit at last recognizes the end as a moral norm, even in 
this left-handed manner; but it is equally hopeless to attempt 
a system of jurisprudence apt for modern society without giv- 
ing its declarative and interpretative organs a definite locus. 
Who, pray, is to decide whether an act of government is in 

1 Trail £ (2&me ed.), vol. I, ch. iv, passim. 

2 Ibid., p. 498. 
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conformity with an objective social law, unless it be a power 
legitimized as to its own existence by community consent to its 
arbitrament? Otherwise social reaction may follow social re- 
action in a headlong, violent descent to the bellum omnium 
contra omnes, sanctioning not the rule of law but rulerless an- 
archy. Were there space, it would be interesting to examine 
M. Duguit's little apologia for the violence of feudal ages, as 
d propos. The essence of it is that society was bound together 
by the notion of feudal obligation in spite of violence, which in 
itself was a rather healthy manifestation of vigorous group life. 
But even on the test of a pragmatic ethic of survival, a polit- 
ical system which failed to give the necessary power of com- 
mand and decision to any one arbiter is demode", to say the 
least of it. 

So long as government assures the public services, however, 
any acts its agents (who are, in M. Duguit's view, its very self) 
may perform are legitimate. In spite of his protest against 
giving a special character to the acts of government through a 
public law, he recognizes that these acts must remain outside 
the reach of direct legal sanction — which to my mind is almost 
the entire case for a separate province of public law, as no 
modern jurisprudence envisages government not responsible 
under its own organic law. It is noteworthy that for M. 
Duguit, however, the mere lack of an ultimate legal sanction 
for acts of government makes no real differentiation between 
public and private law, for all legal sanctions may be reduced 
in the end to social reactions ; and whenever government vio- 
lates the norms of social solidarity it provokes a social reaction. 
Therefore, it is under law. 

The logic of the matter is that so long as those who possess 
force do not so abuse it as to provoke violence, their acts ipso 
facto are within the law. The solidarity sociale stands flatly 
upon the fact of force and is kept standing by the fact of vio- 
lence. Slavery itself could be legitimately imposed by the 
rulers if it assured the public services, and if the force which 
imposed it were sufficient to defeat the violence of the reaction 
it might arouse. One does not wonder at M. Esmein's excla- 
mation apropos of Duguit's proposal, " Why not propose a re- 
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turn to customary law? That would be clearer!" The only 
question that arises is whether the return has not gone still 
further back along the scale of historical evolution to the law 
of the ant-hill and of the bee-hive. 

All along, it has been evident that M. Duguit is bent on ex- 
orcising the demon of a morally responsible will. It is not to 
the state alone that he would deny personality. It is to the in- 
dividual as well, for let this fell spirit but once get no more 
than his toe into the door-jamb of M. Duguit's lumber room of 
fact and strictly non-metaphysical fancy and he would play 
hobgoblin with the carefully arranged and selected contents. 
M. Duguit doesn't believe that there really is a moral will, any 
more than he believes in ghosts. Still he is scrupulously care- 
ful not to offend the shade if it should exist, merely contenting 
himself with the recitation of a positivistic ave or two in the 
form of ignoramus, ignorabimus. Even if such a will did ex- 
ist, he assures himself, it could not conflict with a fact and the 
social norms are, by definition, facts. 

This norm is a rule which leaves all the wills what they are, a rule 
whose violation brings about a social reaction and nothing else, a rule 
which must not be violated, because if it is, the life of society [la vie 
sociale\ of which the individuals are at the same time the agents and 
the beneficiaries, is troubled and then the social organism reacts against 
the author of the violation. This rule however is not of biological law 
because the individuals to whom it applies are conscious of their acts 
and of the motives which determine them. 

Very well ! But what can be the function of consciousness 
in a world where the social organism subordinates the individ- 
ual ruthlessly to its own ends? Certainly no different part 
from that which it plays in the complex nervous systems of 
other organisms ; and the laws of society, for all the difference 
it makes in the total result, might be biological. Obviously 
this will not do. Whatever the nature of the conscious will, it 
does produce in human society not the laws of an ant-hill, nor 
yet those which govern, for example, the digestive processes of 
an organism. The effort at simplification of consciously di- 
rected social experimentation into mechanical or into biological 
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adaptation simply results in leaving out the significant factor, 
that is, consciousness itself. M. Duguit recognizes this even 
though he will not concede any creative power to the con- 
sciousness he admits into the pale of scientific respectability. 

Indeed I suspect M. Duguit of adopting on the whole a 
position not unlike the very one he has set up and then 
knocked down so often to his great content. In spite of his 
somewhat robustious parade of sticking to the tangible facts — 
force and the rest of them — he is always haunted by the ghost 
of a force behind the actual force which rulers control. Per- 
haps it is this ghost that tortures him on to reslay the slain 
once more with more than one side-long kick at the mutilated 
fallacies contained in Rousseau's exposition of the volonte 
generate. But these have long been corpses without laying the 
stubborn ghost which once gave them life, and whose spirit 
still walks : that spirit is a will common to all ito\itu<& £<5a to co- 
operate for a good recognized as common within the limits of 
of an actual community. That will, which M. Duguit adum- 
brates by the remarkably fertile shades of obligation falling 
from his " solidarite sociale ", remains, I venture to say, the 
necessary presupposition of any form of political association, 
and its abiding character finds its expression in the relative 
permanency of principles of law, and the existence of deter- 
minate bodies to give them application. 

The same curious result may attend a careful examination of 
M. Duguit's fierce onslaught on the concept of rights in law, 
i. e., he may turn out in the end to be attempting to safeguard 
just what modern English jurisprudence would regard as rights, 
by denying all rights in favor of a law absolutely objective, that 
is built up on the sole conception of social obligation. To 
understand his attempt we must remember the abstract nature 
of the absolute individual rights which the Declaration des droits 
de Vhomme had made the basis of French law. Let us admit 
at once a very old and often-repeated truth : a right against 
society is a contradiction in terms. The only meaning which 
rights can have is that well stated by the late T. H. Greene : 
" A right is a power claimed and recognized as contributory to 
the common good ", " a right, not against society, but a right 
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to be treated as a member of society ". I Right in this sense, is 
the complement, not the converse, of duty. If groups and gov- 
ernments and individuals comprising them have duties, those 
duties derive their meaning from reciprocal relationships with 
each other, not with some abstract social solidarity. And out 
of these relationships spring reciprocal rights to claim the per- 
formance of reciprocal duties. Either right or duty, taken as 
a separate concept and divorced from its actual social context, 
is an abstraction of the most vicious unreality, and one that 
will ultimately reduce any system founded upon it to absurdity. 
The obstinate fashion in which men hold to the notion of 
certain individual rights which every citizen may claim to have 
assured him by good government, life, liberty, and secure pos- 
session of lawful property, does not mean that these rights are 
felt to be innate in every human being as such and that from 
the very beginnings of society. The slow growth of these con- 
ceptions shows that they are the hard-won fruits of the whole 
development of social justice and of its incorporation into law. 
It may be said that before they were written into the fabric of 
legal security, men had no guarantee that they might lead what 
Greene has recalled for us from Plato and from Aristotle as the 
end of all action, " the good life." The rights which are as- 
sured to men by law are the negative condition of realizing this 
moral good, conceived by the individual as the same for others 
as for himself ; and in this sense they form the only basis of 
connection between law and morality. That is to say, law can- 
not force a man to be morally good in the true sense of moral 
goodness, because that good can only be attained sponte sua; 
on the other hand law can remove some of the hindrances to 
free choice, those repressive influences which make the exer- 
cise of his rights to become a morally responsible member of 
society virtually impossible. It is under such a conception of 
the province of law that legislators have banned or regulated 
the use of narcotic drugs and of alcohol in so far as these mat- 
ters may be controlled by control of their sale and manufacture. 

1 His chapter on " The Grounds of Political Obligation " in the Principles 
of Political Obligation is a magistral treatment of the central problem of politi- 
cal morality. 
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The idealistic conception of the state finds in consequence 
that a government derives its power — the force which makes 
its own use of coercive force possible — from a will which sanc- 
tions and maintains that force. It sees in the political power 
so created an instrument whose use is to assure the rule of law. 
For it is only through the rule of law that any rights take their 
origin or keep their existence. It is, I think, clear that gov- 
ernments do in this sense have the right to command, for the 
use which government serves demands it ; it is just as clear 
that a government which is responsible to the will behind this 
rule of law will act under law. It is with this meaning that 
Jellinek and Ihering have spoken of the limitation of public 
powers as auto-limitation on the part of the state, i. e., on the 
part of the politically organized community. 

The limitation imposed on the acts of government is other 
in kind, according to M. Duguit. It is a limitation proceeding 
from an external social necessity, which registers itself more or 
less automatically in laws which are in turn mere norms for the 
integrating forces of social solidarity. The rulers do not tyran- 
nize for the same reason that the ruled obey ; because they fear 
to provoke a social reaction. 

But if I have been able to suggest in the necessarily brief 
scope of these observations a truth that needs little more than 
suggesting to command acceptance, I believe we may agree 
that any such simplification of the nature of law is a mutilation 
of fact. Men consciously adopt their laws to their needs, and 
envisage these needs as ends.' Their success is never more 
than partial, and their procedure is always experimental. An 
endless history of experimentation has gone into the state as 
we know it, in its capacity of law-declarer and law-enforcer. 
The wisdom which we have derived from this social heritage is 
that the rule of law is not assured by leaving its declaration to 
the parties to conflict, to groups or to classes, but to the umpire 
created and sustained by the expressed will of a given com- 
munity that such an umpire exist. 

1 Cf. Ihering's clear statement in Der Zweck im Rechte, translated as Law 
as a Means to an End in vol. IX, Modern Legal Philosophy Series. 
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I do not pretend that M. Duguit in his system of droit ob- 
jectif makes no provision for such an umpire. On the contrary, 
for all his earlier leaning toward a pluralism of lawmakers to 
carry out logically his conception of social reactions reflecting 
themselves in group-made law, he seems in the last edition of 
the TraitS to feel that law as " une disposition imperative", as 
a so-called constructive norm, is in the end simply the creation 
of the greatest force, which rests at present in the hands of the 
rulers of the groups corresponding to the great states of the 
world. State absolutism is another of these facts, as we might 
have suspected that it would be when once he started down the 
trail of the fear-theory so clearly blazed by Hobbes. 

My contention is simply that any attempt to derive the ul- 
timate sanctions of law from fear and force, leaving out the 
very real part that the human will plays in making the political 
power it is " willing " to obey, is bound to father a hopeless 
brood of errors and contradictions, and to misconceive the very 
facts it takes too much for granted. 

W. Y. Elliott 

Balliol College, Oxford 



